INTERIM REVISIONS TO CERCLA REMOVAL, RI/FS AND RD
AOC MODELS TO CLARIFY CONTRIBUTION RIGHTS AND PROTECTION
ARISING UNDER SECTION 113(f)

This document provides interim language for modifying EPA’s three model AOCs for
removal response action to address issues arising under Section 113(f). These models are the:
1) July 9, 2001 “Revised Model Administrative Order on Consent for Removal Actions”
(Removal Model) (changes shown in Section I); 2) January 21, 2004 “Revised Model
Administrative Order on Consent for Remedial Investigation/Feasibility Study” (RI/FS Model)
(changes shown in Section I1); and 3) July 6, 2005 “Model Administrative Order on Consent for
Remedial Design” (RD Model) (changes shown in Section I11). All changes are shown in
redline/double underlining and strikeout and refer to the section and paragraph numbering of the
original documents. The full model documents and all guidance documents referenced herein
are available on EPA’s Web site at
http://www.epa.gov/compliance/cleanup/superfund/index.html.

This model language and any internal procedures adopted for its implementation and use
are intended as guidance for employees of the U.S. Environmental Protection Agency. They do
not constitute rulemaking by the Agency and may not be relied upon to create a right or a
benefit, substantive or procedural, enforceable at law or in equity, by any person. The Agency
may take action at variance with this model language or its internal implementing procedures.

I. CHANGES TO REMOVAL AOC

A. CAPTION

Change the title to “Administrative Settlement Agreement and Order on Consent for
Removal Action.”

B. JURISDICTION AND GENERAL PROVISIONS

Modify Section I, Paragraph 1, as follows and, throughout the Removal Model, change all
references to the title from “Order” to “Settlement Agreement”:

1. This Administrative Settlement Agreement and Order on Consent (“©tder Settlement
Agreement”) is entered into voluntarily by the United States Environmental Protection Agency
(“EPA”) and [insert names or attach list of Respondents] (“Respondents”). This ©fder
Settlement Agreement provides for performance of a removal action . . . . [remainder of
paragraph unchanged].




C. DEFINITIONS

Delete definition (m), “Order,” in Section I11, Paragraph 8, and add a new “Settlement
Agreement” definition based on the same language:

__."order Settlement Agreement” shall mean this Administrative Settlement Agreement
and Order on Consent and all appendices attached hereto (listed in Section XXXI). In the event
of conflict between this ©rder Settlement Agreement and any appendix, this ©reer Settlement
Aagreement shall control.

D. ORDER

Change the title of Section VI (here and in Table of Contents) to “SETTLEMENT
AGREEMENT AND ORDER.”

E. COVENANT NOT TO SUE BY EPA

Modify the first sentence of Section XIX, Paragraph 56, Alternatives 1 and 2, as follows.
The remainder of the paragraph is unchanged:

For Alternative 1 (Payment of Past and Future Response Costs):

In consideration of the actions that will be performed and the payments that will be made by
Respondents under the terms of this ©rder Settlement Agreement, and except as otherwise
specifically provided in this ©tder Settlement Agreement, EPA covenants not to sue or to take
administrative action against Respondents pursuant to Sections 106 and 107(a) of CERCLA, 42
U.S.C. 88 9606 and 9607(a), for perfermance-of the Work _ant-ferrecevery-of Past Response

Costs, and Future Response Costs.

For Alternative 2 (Payment of Future Response Costs Only):

In consideration of the actions that will be performed and the payments that will be made by
Respondents under the terms of this ©réder Settlement Agreement, and except as otherwise
specifically provided in this ©tder Settlement Agreement, EPA covenants not to sue or to take
administrative action against Respondents pursuant to Sections 106 and 107(a) of CERCLA, 42

U.S.C. 88 9606 and 9607(a), for performance-of the Work and fer+ecovery-of Future Response
Costs.

F. CONTRIBUTION PROTECTION

1. Change the title of Section XXIII (here and in Table of Contents) from
“CONTRIBUTION PROTECTION” to “CONTRIBUTION.”



2. Modify Paragraph 67 as follows:

a. The Parties agree that this Settlement Agreement constitutes an administrative
settlement for purposes of Section 113(f)(2) of CERCLA, 42 U.S.C.8 9613(f)(2), and that

Respondents are entitled, as of the Effective Date, to protection from contribution actions or
claims as provided by Sections 113(f)(2) and 122(h)(4) of CERCLA, 42 U.S.C. 8§ 9613(f)(2)
and 9622(h)(4), for “matters addressed” in this ©fder Settlement Agreement. The “matters
addressed” in this ©tder Settlement Agreement are the Work [, Past Response Costs,] and Future
Response Costs.

b. The Parties agree that this Settlement Agreement constitutes an administrative
settlement for purposes of Section 113(f)(3)(B) of CERCLA, 42 U.S.C. § 9613(f)(3)(B).
pursuant to which Respondents have, as of the Effective Date, resolved their liability to the
United States for the Work [, Past Response Costs,] and Future Response Costs.*

c. [Insert if applicable, “Except as provided in Section XXI, Paragraph[s] 62fane-63}
of this Order (Non-exempt De Micromis fanel, De Minimis},_and MSW Waivers),]” [n]othing in
this ©rder Settlement Agreement precludes the United States or Respondents from asserting any
claims, causes of action, or demands_for indemnification, contribution, or cost recovery against
any persons not parties to this ©tder Settlement Agreement fortndemnification,contribution,of
eestrecovery. Nothing herein diminishes the right of the United States, pursuant to Sections
113(f)(2) and (3) of CERCLA, 42 U.S.C. § 9613(f)(2)-(3), to pursue any such persons to obtain
additional response costs or response action and to enter into settlements that give rise to
contribution protection pursuant to Section 113(f)(2).

1 In most cases the liability resolved, for purposes of Section 113(f)(3)(B), will be the same as the liability
covered by the covenant not to sue and the “matters addressed,” i.e., the Work required by the AOC and the Future
and/or Past Response Costs, as applicable. However, there may be instances in which EPA and Respondents intend
to resolve other liability, in which case the Region should describe the liability resolved in some other fashion. For
example, Respondents may have performed response action or paid response costs prior to the effective date of the
Settlement Areement, which work or costs EPA believes should be recognized as liability “resolved” under the
Settlement Agreement. Possible fact patterns include actions preparatory to the “work” required under the
settlement, work undertaken voluntarily at the site, or work completed under a unilateral administrative order issued
by EPA. Where such work or costs have not been expressly recognized as “resolved” in a prior EPA settlement, and
EPA and DOJ agree that such recognition is appropriate in this agreement, the prior work/costs should be described
with specificity in one or more paragraphs, and the end of Paragraph 67(b) should include the additional clause, “and
for those response actions taken or costs paid prior to the effective date of this Settlement Agreement and described
in [insert relevant paragraph numbers describing the additional work] of this Settlement Agreement.”

2 Please note that the de micromis/MSW/MSS waiver contained in Paragraph 62 of the Removal Model
has been superseded by new waiver language introduced in the November 6, 2002 “Revised Settlement Policy and
Contribution Waiver Language Regarding Exempt De Micromis and Non-Exempt De Micromis Parties” and the
August 20, 2003 “Interim Guidance on the Municipal Solid Waste Exemption.” The updated waiver language is
already included in Section XXI, Covenant not to Sue by Respondents, of the RI/FS Model and RD Model.



Il. CHANGES TO RI/ES AOC

A. CAPTION

Change the title to “Administrative Settlement Agreement and Order on Consent for
Remedial Investigation/Feasibility Study,” and reference only Sections 104, 107 and 122 of
CERCLA as provided in the model.

B. JURISDICTION AND GENERAL PROVISIONS

Modify Section I, Paragraph 1, as follows and, throughout the RI/FS Model, change all
references to the title from “Order” to “Settlement Agreement”:

1. This Administrative Settlement Agreement and Order on Consent (“©tder Settlement
Agreement”) is entered into voluntarily by the United States Environmental Protection Agency
(“EPA”) and [insert names or attach list of Respondents], (“Respondents”). The ©tder
Settlement Agreement concerns the preparation and performance of a remedial investigation and
feasibility study . . . . [remainder of paragraph unchanged].

C. DEFINITIONS

Delete definition (j), “Order,” in Section 1V, Paragraph 11, and add a new “Settlement
Agreement” definition based on the same language:

__. “order Settlement Agreement” shall mean this Administrative Settlement Agreement
and Order on Consent, the SOW, all appendices attached hereto (listed in Section XXVII) and all
documents incorporated by reference into this document including without limitation EPA-
approved submissions. EPA-approved submissions (other than progress reports) are
incorporated into and become a part of the ©tder Settlement Agreement upon approval by EPA.
In the event of conflict between this ©tder Settlement Agreement and any appendix or other
incorporated documents, this ©rder Settlement Agreement shall control.

D. ORDER

Change the title of Section V11 (here and in Table of Contents) to “SETTLEMENT
AGREEMENT AND ORDER.”

E. COVENANT NOT TO SUE BY EPA

Modify the first sentence of Section XIX, Paragraph 81, Alternatives 1 and 2, as follows.
The remainder of the paragraph is unchanged:

For Alternative 1 (Payment of Past and Future Response Costs):
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In consideration of the actions that will be performed and the payments that will be made by
Respondents under the terms of this ©réder Settlement Agreement, and except as otherwise
specifically provided in this ©tder Settlement Agreement, EPA covenants not to sue or to take
administrative action against Respondents pursuant to Sections 106 and 107(a) of CERCLA, 42
U.S.C. §8§ 9606 and 9607(a), for the Work perfermet-tunder-this-Orderand-forrecovery-of,_Past

Response Costs, and Future Response Costs.

For Alternative 2 (Payment of Future Response Costs Only):

In consideration of the actions that will be performed and the payments that will be made by
Respondents under the terms of this ©réder Settlement Agreement, and except as otherwise
specifically provided in this ©tder Settlement Agreement, EPA covenants not to sue or to take
administrative action against Respondents pursuant to Sections 106 and 107(a) of CERCLA, 42
U.S.C. 88 9606 and 9607(a), for the Work performet-tnder-this-Order and forrecovery-of Future

Response Costs.

F. CONTRIBUTION PROTECTION

1. Change the title of Section XXIII (here and in Table of Contents) from
“CONTRIBUTION PROTECTION” to “CONTRIBUTION.”

2. Modify Paragraph 91 as follows:

a. The Parties agree that this Settlement Agreement constitutes an administrative
settlement for purposes of Section 113(f)(2) of CERCLA, 42 U.S.C.§ 9613(f)(2), and that
Respondents are entitled, as of the Effective Date, to protection from contribution actions or
claims as provided by Sections 113(f)(2) and 122(h)(4) of CERCLA, 42 U.S.C. 88 9613(f)(2)
and 9622(h)(4), for “matters addressed” in this ©rder Settlement Agreement. The “matters
addressed” in this ©fder Settlement Agreement are the Work [, Past Response Costs,] and Future
Response Costs.

b. The Parties agree that this Settlement Agreement constitutes an administrative
settlement for purposes of Section 113(f)(3)(B) of CERCLA, 42 U.S.C. § 9613(f)(3)(B).
pursuant to which Respondents have, as of the Effective Date, resolved their liability to the
United States for the Work [, Past Response Costs,] and Future Response Costs.®

c. [Insert if applicable, “fExcept as provided in Section XXI|{CovenantNotte-Steby
Respondents}), Paragraph(s) __ fanrt——} of this ©rder Settlement Agreement (Non-Exempt De

Micromis, fantet De Minimis_and MSW Waivers], ant-Paragraphs —ant——(MSW-Waiver)]
[n]othing in this Order-Settlement Agreement precludes the United States or Respondents from
asserting any claims, causes of action, or demands_for indemnification, contribution, or cost
recovery against any persons not parties to this Stger Settlement Agreement fertrtemnification;

® See supra note 1.



eontribution;-erecostrecovery. Nothing herein diminishes the right of the United States, pursuant
to Sections 113(f)(2) and (3) of CERCLA, 42 U.S.C. § 9613(f)(2)(3), to pursue any such persons

to obtain additional response costs or response action and to enter into settlements that give rise
to contribution protection pursuant to Section 113(f)(2).




1. CHANGES TO RD AOC

A. CAPTION

Change the title to “Administrative Settlement Agreement and Order on Consent for
Remedial Design.”

B. JURISDICTION AND GENERAL PROVISIONS

Modify Section I, Paragraph 1, as follows and, throughout the RD Model, change all
references to the title from “Order” to “Settlement Agreement”:

1. This Administrative Settlement Agreement and Order on Consent (“©Otder Settlement
Aareement”) is entered into voluntarily by the United States Environmental Protection Agency
(“EPA”) and [insert names or attach list of Respondents] (collectively “Respondents™). This
Order Settlement Agreement provides that Respondents shall undertake a Remedial Design . . . .
[remainder of paragraph unchanged].

C. DEFINITIONS

Delete definition (k), “Order or Consent Order,” in Section 111, Paragraph 10, and add a
new “Settlement Agreement” definition based on the same language:

__. “orderorConsentOrder Settlement Agreement” shall mean this Administrative
Settlement Agreement and Order on Consent and all appendices attached hereto. In the event of
conflict between this ©rder Settlement Agreement and any appendix, this ©tder Settlement
Aagreement shall control.

D. ORDER

Change the title of Section VI (here and in Table of Contents) to “SETTLEMENT
AGREEMENT AND ORDER.”

E. COVENANT NOT TO SUE BY EPA

In Section XIX, Paragraph 85, Alternatives 1 and 2, modify the first sentence as follows.
The remainder of the paragraph is unchanged:

For Alternative 1 (Payment of Past and Future Response Costs):

In consideration of the actions that Respondents will perform and the payments that Respondents
will make under the terms of this ©tder Settlement Agreement, and except as otherwise
specifically provided in this ©tder Settlement Agreement, EPA covenants not to sue or to take
administrative action against Respondents pursuant to Sections 106 and 107(a) of CERCLA, 42




U.S.C. §8§ 9606 and 9607(a), for the Work perfermet-tunder-this-Orderand-forrecovery-of,_Past

Response Costs, and Future Response Costs.

For Alternative 2 (Payment of Future Response Costs Only):

In consideration of the actions that Respondents will perform and the payments that Respondents
will make under the terms of this ©tder Settlement Agreement, and except as otherwise
specifically provided in this ©tder Settlement Agreement, EPA covenants not to sue or to take
administrative action against Respondents pursuant to Sections 106 and 107(a) of CERCLA, 42
U.S.C. 88 9606 and 9607(a), for the Work performet-tnder-this-Order and forrecovery-of Future

Response Costs.

F. CONTRIBUTION PROTECTION

1. Change the title of Section XXIII (here and in Table of Contents) from
“CONTRIBUTION PROTECTION” to “CONTRIBUTION.”

2. Modify Paragraph 96 as follows:

a. The Parties agree that this Settlement Agreement constitutes an administrative
settlement for purposes of Section 113(f)(2) of CERCLA, 42 U.S.C.§ 9613(f)(2), and that
Respondents are entitled, as of the Effective Date, to protection from contribution actions or
claims as provided by Sections 113(f)(2) and 122(h)(4) of CERCLA, 42 U.S.C. 88 9613(f)(2)
and 9622(h)(4), for “matters addressed” in this ©rder Settlement Agreement. The “matters
addressed” in this ©fder Settlement Agreement are the Work [, Past Response Costs,] and Future
Response Costs.

b. The Parties agree that this Settlement Agreement constitutes an administrative
settlement for purposes of Section 113(f)(3)(B) of CERCLA, 42 U.S.C. § 9613(f)(3)(B).
pursuant to which Respondents have, as of the Effective Date, resolved their liability to the
United States for the Work [, Past Response Costs,] and Future Response Costs.*

c. [Insert if applicable, “Except as provided in Section XXI, Paragraph(s) __, of this
Order Settlement Agreement (Non-Exempt De Micromis, De Minimis, and MSW Waivers),”]
[N]othing in this ©tder Settlement Agreement precludes the United States or Respondents from
asserting any claims, causes of action, or demands_for indemnification, contribution, or cost
recovery against any persons not parties to this ©tger Settlement Agreement fertrtemnification;
contribution,orcostrecovery. Nothing herein diminishes the right of the United States, pursuant
to Sections 113()(2) and (3) of CERCLA, 42 U.S.C. § 9613(f)(2)(3), to pursue any such persons
to obtain additional response costs or response action and to enter into settlements that give rise

to contribution protection pursuant to Section 113(f)(2).

* See supra note 1.
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